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Relocation 

 
By Veronica Escobar  

 
 
Moving, all of us have done it at least once in our lives.  We move alone, or as a part of a 
family unit. We move away to pursue an education, a new job, to be closer to family, for our 
health and sometimes, for love. It can be stressful, exciting and maybe just a tad frightening 
and overwhelming. Eventually, we settle in, adjust and make our new surroundings home.   

Separation and divorce splits a once intact family unit; however the family ties 
remain and that can never be broken. But forming part of this type of a family brings 
challenges, which have already been spoken about in other parts of this book.  And one of 
them is the subject of physical relocation of the custodial parent with the child(ren).   
 

Petition for Relocation 

 
The custodial parent is either the person who has de facto physical custody of the 

child, without any court order, or the parent who has physical custody pursuant to a court 
order and perhaps was also awarded sole legal custody of the child(ren).   

If the parent has de facto custody of the child(ren), then he or she will need to file 
petitions for legal and physical custody and relocation contemporaneously. If the non-
custodial parent objects to the de facto custodial parent’s petition for custody, this will add a 
potential wrinkle to the petition to relocate. However, this wrinkle will be addressed here.  

If the parent has legal and physical custody of the child(ren) pursuant  to a court 
order and if the issue of relocation was not addressed in the Stipulation of Settlement, he or 
she will need to file a petition for relocation.  Having custody pursuant to a court order 
does not mean the Court will approve a request to relocate.  
 Two sentences about Stipulations of Settlement; it may address relocation in one of 
two ways: 

• It can fix the geographic limits of a custodial parent’s potential future move, 
known among practitioners as the “radius clause” (e.g. they cannot move more 
than 50 miles from New York City; they cannot move outside of New York State); 
or  

• It can direct that the custodial parent obtain the express written permission of the 
non custodial parent to relocate and if this is not obtained, a directive to file a 
petition for relocation.  

The latter scenario is more common.  
 

Why do Custodial Parents Wish to Relocate?  

 
For the same reasons other people do, but these reasons alone will not always be 

sufficient for a court to permit a move of the child(ren). Why? Because the child(ren) have 
another parent whose relationship with them will be directly impacted by a move. And that 
is pretty compelling.  
 

After the Filing of the Petition 
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Once a relocation petition has been filed in Court, one of two things can happen:  

• The parents reach a settlement that will permit the petitioning parent to move with 
the child(ren) but also allow the non custodial parent to maintain a relationship with 
the children; or 

• The petition will go trial.   
 

Settlement  

 

A Settlement will depend on a few factors and the following is not an exhaustive list 
but they are the most common: 1) the distance (miles) from the original home state to the 
relocation state; 2) the non custodial parent’s lifestyle and this includes his or her job 
schedule; 3) the non- custodial parent’s financial situation; 4) the age(s) of the child(ren) and;  
5) the child(ren) academic/school calendar.  

Typically, the parent allowed to relocate will bear the cost of transporting the 
child(ren) to spend parenting time with the other parent since they petitioned for the move; 
although the parents will sometimes agree to split the travel fees.   
 Depending on the above factors, which again are not exhaustive, it is quite common 
for the non custodial parent to be given ample parenting time with the child(ren), and this 
includes some or all of the school year recesses (breaks) as well as half of or the entire 
summer recess. The latter depends on the distance between the non-custodial parent and the 
child(ren) as there may be even more frequent parenting time if the distance is not as great.  
The custodial parent should acknowledge the impact of the move on the left behind 
parent and, in a way, compensate him or her with a fair or equitable amount of parenting 
time; again if this is something the non-custodial parent’s lifestyle and resources can 
accommodate.  

 

Trial  

 
If there is no meeting of the minds and the parents are trial bound, then the “best 

interests of the child” standard now plays the most important role in determining whether 
the Court will permit the petitioning parent to move with the child(ren).  
 

Best Interest in the Child  

 

The “best interests” standard has been discussed elsewhere in this book, and is what 
practitioners refer to as a “catch all” phrase in that there is no exhaustive list of factors 
regarding “best interests of the child.” The court will look at the “totality of the 
circumstances”- the whole picture- in order to make a determination. It really depends on 
the particular family, however there are prevalent factors that are usually taken into 
consideration:  
 

1) Economic opportunities for the petitioning parent;  
2) Financial necessity of the petitioning parent;  
3) Remarriage;  
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4) Health of the parent or child;  
5) Educational needs of the parent or child;  
6) The non-custodial parent’s level of involvement in the child(ren’s) lives; and  
7) The child(ren’s) preference.  

 
In the end the child’s best interests, and not necessarily each parents’, are paramount. 
 

The Factors 
  

1. Economic opportunities  
 

The custodial parent may have an opportunity for professional advancement or higher 
wages in another state that would confer financial and quality of life benefits to the 
child(ren).  The circumstances surrounding this opportunity will be examined, and this could 
also include family and emotional support. Again, economic opportunities are not decisive 
and it is weighed against other factors. Different courts have taken similar circumstances and 
ruled differently.  

 
2. Financial Necessity  

 
The custodial parent may be struggling to financially maintain him or herself in the state 

and could possibly have employment opportunities outside of New York City or the State 
that would allow him or her to pursue their economic betterment. The Court will likely look 
at whether the custodial parent made a “serious” effort to secure better employment 
opportunities within New York City or State. In cases where the Court has held that the 
parent did not make a serious effort to secure employment within New York State, the 
relocation has been denied.  

For example, accepting employment in California not because he or she was unable to 
find employment in New York but because he or she wanted to live in California is not a 
sufficient basis for relocation.  Again, the court will look at other factors, including but not 
limited to, the financial circumstances during the marriage or partnership with the non-
custodial parent, available family support, and in cases where there is solely economic 
betterment, whether the non-acceptance of new employment could jeopardize the current 
employment and the latter is sufficient to meet their financial needs. However, true 
economic necessity is a persuasive factor.  

 
3. Remarriage  

 
It is possible that the petitioning parent’s subsequent marriage or remarriage may 

affect their ability to remain in the state, in that the spouse may have economic or 
professional opportunities offered to him or her that will improve the family’s quality of life- 
and this extends to the child(ren). However, this factor must be examined along other 
factors and circumstances and is case specific.  

 
4. Health or educational needs of the parent or child 
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If the health of the parent or child is at issue, the Court is more likely to be 
sympathetic; however educational needs present more of a challenge and as a justification 
for relocation.  
 

5. The non-custodial parent’s level of involvement in the child(ren’s) life  
 

If the non-custodial parent has been afforded generous parenting time and has utilized it 
and been an active participant in the child’s formation, the court will consider this as a factor 
against relocation. The opposite is also true; if a non-custodial parent has been a marginal 
figure in the child’s life, by choice, this would be a factor in favor of relocation. If a non-
custodial parent has exhibited inappropriate conduct (and this is determined on a case by 
case basis) this would also be a factor in favor of approving relocation.  

 
6. The child(ren’s) preference  

 
The Court will consider a child’s preference but it is hardly ever a determinative factor 

and is likely to be scrutinized and examined alongside other factors. 
 

Radius Clauses  
 

Radius clauses were previously mentioned as part of a Stipulation of Settlement; 
however these clauses can also be upheld or modified at trial. Even if the parents had 
previously agreed to certain terms or restrictions within the “radius clause,” a court may or 
may not give it weight during a subsequent trial to request relocation. Also, the absence of a  
“radius clause” in a Stipulation of Settlement should not be construed to mean that custodial 
parent could relocate without permission, that a non-custodial parent would not object to a 
subsequent relocation or that the Court would approve or deny it.  
 

If the Relocation Request is Granted 
 

If the request is granted, the Court will fashion a parenting time schedule that will 
compensate the non custodial parent for the loss of access they will incur as a result of the 
child(ren’s) move. And as mentioned previously, the Court may direct that the custodial 
parent bear the cost of travel expenses for the child(ren).  
 Moving is not a decision that should be taken lightly. Just as in life, every decision 
made should be done with thoughtfulness and maturity- and these principles are equally 
applicable here. The bond between parent and child(ren) is very likely, if not the strongest, 
one of the strongest bonds that human beings can form. Care should be taken to preserve 
that bond, even if there is a distance that separates a child from his or her parent.  
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